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NOTICES 


Title  23 — Highways 

CHAPTER  I— FEDERAL  HIGHWAY  ADMIN¬ 
ISTRATION.  DEPARTMENT  OF  TRANS¬ 
PORTATION 

SUBCHAPTER  H— RIGHT-OF-WAY  AND 
ENVIRONMENT 

PART  750— HIGHWAY  BEAUTIFICATION 
Outdoor  Advertising  Control 

•  Purpose:  This  document  publishes 
regulations  of  the  Federal  Highway  Admin¬ 
istration  (FHWA)  prescribing  policies  and 
requirements  relating  to  the  effective  con¬ 
trol  of  outdoor  advertising  in  areas  adja¬ 
cent  to  Interstate  and  Federal-aid  high¬ 
ways.  The  regulations  will  appear  as  Sub¬ 
part  G  of  this  part.  • 

A  notice  of  proposed  rulemaking  was 
Issued  by  the  Administrator  of  the  Fed¬ 
eral  Highway  Administration  and  pub¬ 
lished  in  the  Federal  Register  on  Octo¬ 
ber  10, 1974,  at  39  FR  36490.  A  correction 
of  this  notice  of  proposed  rulemaking 
was  published  on  December  13,  1974,  at 
39  PR  43409.  Finally,  an  Amended  Notice 
of  proposed  rulemaking  was  published 
on  March  11,  1975,  at  40  FR  11361.  This 
amendment  was  necessitated  by  changes 
made  in  23  U.S.C.  131  under  the  Federal- 
Aid  Highway  Amendments  of  1974,  Pub. 

L.  93-643,  January  4,  1975.  A  substantial 
number  of  comments  were  received  on 
these  three  notices  from  the  outdoor  ad¬ 
vertising  industry,  environmental  groups, 
and  other  interested  parties.  In  addi¬ 
tion,  comments  were  received  from  the 
Advisory  Commission  on  Intergovern¬ 
mental  Relations  (ACIR)  and  State 
memhers  of  the  American  Association  of 
State  Highway  and  Transportation  Of¬ 
ficials  (AASHTO)  pursuant  to  the  clear¬ 
ance  process  required  by  Office  of  Man¬ 
agement  and  Budget  Circular  A-85. 

The  proposed  regulations  have  been 
modified  as  a  result  of  some  of  the  com¬ 
ments  received,  as  a  result  of  additional 
consultation  with  the  States,  and  after 
further  consideration  of  the  regulations 
within  the  FHWA. 

The  following  Is  a  section-by-section 
analysis  of  comments  received  and  modi¬ 
fications  resulting  from  the  notices  of 
proposed  rulemaking: 

S  750.703  Definitions 

Two  comments  suggested  the  addition 
of  a  definition  of  an  “abandoned”  sign. 
The  suggestion  was  not  adopted  because 
the  regulations  now  provide  that  each 
State  shall  develop  criteria  defining  this 
term. 

A  definition  of  “unzoned  commercial  or 
industrial  area”  has  been  included  as  a 
result  of  comment. 

The  definition  of  “State  law”  has  been 
revised  to  omit  reference  to  political  sub¬ 
division  ordinances  or  regulations  pur¬ 
suant  to  a  comment  that  the  original 
definition  was  too  broad. 

The  definition  of  "lease”  has  been  re¬ 
vised  to  indicate  that  it  must  be  a  valid 
contract  vmder  State  law.  This  was  done 
pursuant  to  comment  that  such  an  ad¬ 
dition  would  accommodate  differences  in 
State  law.  ” 

The  definition  of  “illegal  sign”  has 
been  revised  to  include  those  which  are 


illegal  under  local  law  or  ordinance  as  a 
result  of  comment  received. 

The  definition  of  a  double-faced,  back- 
to-back,  or  “V”  type  sign  has  been  de¬ 
leted  as  a  definition.  The  subject  is  now 
addressed  in  §  750.706,  Sign  Control  in 
Zoned  and  Unzoned  Commercial  and  In¬ 
dustrial  Areas. 

The  definition  of  “visible”  has  been  re¬ 
vised  by  substituting  the  word  “readable” 
for  “legible.”  The  definition  of  “legible” 
has  been  omitted.  ^ 

Two  comments  took  exception  to  the 
definition  of  “urban  areas.”  This  is  de¬ 
fined  in  23  U.S.C.  101(a),  and  was  a 
quote.  The  regulations  now  refer  the 
reader  to  the  law. 

§  750.704  Statutory  Requirements 

Two  comments  took  exception  to  the 
use  of  the  term  “visible”  in  §  750.704(a) 
relative  to  those  signs  within  660  feet  of 
the  right-of-way.  One  stated  that  “visi¬ 
ble”  seemed  entirely  too  far-reaching 
and  that  something  more  in  accord  with 
their  State  law  should  be  used.  The  sug¬ 
gestion  was  not  adopted  because  23 
U.S.C.  131  uses  the  term  “visible.” 

One  comment  objected  to  directional 
signs  as  being  discriminatory  against 
certain  tourist-oriented  businesses,  and 
also  stated  that  the  National  Standards 
regulating  such  signs  should  be  estab¬ 
lished  in  this  regulation  rather  than  at 
a  later  date.  These  standards  were  is¬ 
sued  in  January,  1969,  pursuant  to  poli¬ 
cies  £md  provisicKis  expressed  in  23  U.S.C. 
131,  and  are  currently  foimd  in  Subpart 
B,  Part  750,  Chapter  1, 23  CPR. 

S  750.705  Effective  Control 

A  comment  recommended  the  inclu¬ 
sion  of  just  compensation  requirements 
in  S  750.705.  The  reccnnmendation  was 
accepted,  and  §  750.705(e)'*  was  revised 
accordingly. 

Section  750.705(g)  has  been  revised. 
The  suggested  criteria  for  determining 
which  signs  have  been  erected  with  the 
purpose  of  their  message  being  read  from 
the  main-traveled  way  has  been  moved 
to  a  nonregulatory  part  of  this  regula¬ 
tion.  One  additional  item  concerning  use 
of  data  from  an  independent  audit 
agency  was  added  pursuant  to  a  com¬ 
ment. 

A  recommendation  was  made  to  in¬ 
clude  the  following  statement  in  S  750.- 
705(g) : 

“If  the  sign  was  erected  prior  to  construc¬ 
tion  of  the  controlled  highway,  and  Is  ad¬ 
jacent  to  another  highway,  it  should  not  be 
considered  as  having  been  erected  with  the 
purpose  of  its  message  being  read  from  the 
main-traveled  way  (of  the  controlled 
highway) .” 

If  adopted,  this  provision  would  h£(ye 
the  effect  of  creating  a  class  of  exempt 
signs  not  subject  to  control  or  removal 
simply  because  they  predated  the  con¬ 
struction  of  a  highway.  We  believe  this 
is  contrary  to  the  intent  of  23  U.S.C.  131. 
Construction  of  a  new  Interstate  or  pri¬ 
mary  highway  may  have  the  effect  of 
creating  new  nonconforming  signs  in  the 
same  manner  as  the  system  reclassifica¬ 
tion  of  a  highway  from  secondary  to 
primary. 


Section  750.705(i),  which  concerns  the 
State  enforcement  procedures  relative  to 
illegally  erected  or  maintained  signs  has 
been  revised  by  the  deletion  of  certain 
detailed  requirements.  However,  the 
basic  requirement  of  prompt  discovery 
and  removal  has  not  been  changed. 

New  §  750.705(j)  concerning  FHWA 
approval  of  State  operating  procedures 
has  been  added. 

§  750.706  Sign  Control  in  Zoned  and 
Unzoned  Commercial  and  Industrial 
Areas 

Section  750.706(c)(2)  would  allow 
local  zoning  authorities  to  establish  less 
restrictive  regulations  than  those  con¬ 
tained  in  the  State-Federal  agreement 
unless  State  law  prohibits  this.  Several 
comments  were  received  which  took  ex¬ 
ception  to  the  provision  for  less  restric¬ 
tive  regulations.  This  provision  was  not 
revised  because  23  U.S.C.  131(d)  allows 
bona  fide  State,  county,  or  local  zoning 
authorities  to  make  a  determination  of 
“customary  use,”  which  determination 
will  be  accepted  in  lieu  of  controls  by 
agreement  in  the  zoned  commercial  and 
industrial  areas  within  the  geographic 
jurisdiction  of  such  authority.  Thus, 
“customary  use”  in  a  particular  com¬ 
munity  may  be  less  restrictive  than  the 
agreement  criteria  and  would  have  to  be 
accepted. 

Section  750.706(c)  (5)  has  been  revised 
to  make  clear  that  where  local  controls 
have  been  certified  within  commercial 
and  industrial  zones,  pursuant  to  23 
U.S.C.  131(d),  the  State  remains  respon¬ 
sible  for  the  control  of  those  areas- with¬ 
in  the  local  jurisdiction  which  are 
outside  of  the  commercial  and  industrial 
Esones.  This  was  done  pursuant  to  a 
comment  that  the  previous  language 
was  too  broad. 

§  750.707  Nonconforming  Signs 

One  comment  recommended  the  dele¬ 
tion  of  this  entire  section,  and  revising 
it  to  make  three  distinctions:  (1)  Non- 
conforming  signs;  (2)  pre-existing  signs; 
and  (3)  abandoned  signs.  This  suggestion 
was  not  adopted.  Pre-existing  signs  are 
those  covered  under  a  so-called  “grand¬ 
father  clause”  in  certain  State-Federal 
agreements.  Although  not  required  to 
be  removed,  they  are  subject  to  the  same 
rules  as  non-conforming  signs  and  should 
not  be  singled  out  for  special  treatment. 
Abandonment  is  only  one  category  in  a 
large  number  of  events  which  would  ter¬ 
minate  the  right  to  maintain  and  con¬ 
tinue  a  nonconforming  sign. 

One  comment  strongly  objected  to  the 
concept  that  lack  of  copy  should  be  the 
clue  used  by  the  Stat^  to  presume  a 
sign  is  abandoned  unless  the  owner  can 
prove  such  is  not  the  case.  The  comment 
recommended  the  following  be  used  in 
determining  abandonment: 

1.  Is  the  sign  owner  in  compliance 
with  governmental  Ucense  or  permit 
requirements? 

2.  Is  the  sign  owner  continuing  efforts 
to  secure  a  user  for  the  space? 

3.  Is  the  sign  owner  in  default  of  his 
current  agreement  with  the  site  owner? 

While  it  is  agreed  that  the  three  tests 
may  be  used  as  evidence  of  abandonment. 
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these  regiilations  relate  not  only  to  aban¬ 
donment  but  to  voluntary  discontinuance 
of  a  nonconforming  use  as  well.  It  is  well 
established  in  land  use  law  that  if  a  non- 
conf(«mlng  use  is  discontinued  or  abon- 
doned,  it  may  not  again  be  resumed.  Fur¬ 
ther,  a  discontinuance  of  a  nonconform¬ 
ing  vise  acts  as  a  bar  to  resumption  of 
such  use  even  though  there  may  be  no 
evidence  of  intended  abandonment. 

There  has  been  some  controversy  as  to 
when  and  under  what  circumstances  a 
sign  should  be  treated  as  abandoned  or 
discontinued.  Thus,  these  regulations 
provide  that  each  State  shall  develop 
criteria  to  define  abandonment  and  dis¬ 
continuance,  and  that  such  criteria  may 
provide  that  a  sign  with  obsolete  adver¬ 
tising  matter  or  without  advertising  mat¬ 
ter,  each  for  a  designated  period  of  time, 
may  constitute  abandonment  or  discon¬ 
tinuance. 

Another  comment  stated  that  it  is  se¬ 
verely  damaging  to  sign  owners  to  treat 
pre-existing  signs  in  legal  areas,  which 
subsequently  became  controlled,  as  if  they 
were  nonconforming  signs  subject  to  easy 
forfeiture  for  a  mere  lack  of  copy,  and 
to  provide  that  such  forfeiture  deprives 
the  sign  owners  of  the  right  thereafter 
to  operate  such  signs  and  receive  com¬ 
pensation.  Further,  with  regard  to  true 
nonconforming  signs,  regulations  which 
provide  for  a  forfeiture  of  the  right  to 
operate  as  a  nonconforming  use  (and  of 
the  right  to  compensation)  on  the 
grounds  of  a  mere  lack  of  copy  would 
be  Illegal  because  Congress  itself  pro¬ 
vided  to  the  contrary. 

The  foregoing  assumes  that  Federal 
law  guarantees  compensation  upon  the 
removal  of  every  sign  that  predated  the 
Federal  or  State  law  whether  or  not  the 
sign  was  lawfully  in  existence  under  State 
law  at  the  time  the  State  acts  to  remove 
it.  Such  is  not  the  case.  There  is  no  vested 
right  to  futme  just  compensation  based 
on  conditions  once  but  no  longer  existing 
at  the  time  of  acquisition.  The  conditions 
which  establish  a  right  to  payment  of 
just  compensation  must  be  in  existence 
at  the  time  of  acquisition.  Thus,  signs 
which  become  Illegal  are  no  longer  re¬ 
quired  to  be  acquired  imder  the  law  of 
eminent  domain.  A  sign  does  not  lose  its 
nonconforming  status  by  “mere  lack  of 
copy”  because  customary  maintenance 
and  change  of  message  is  permitted,  and 
does  not  terminate  nonconforming  rights. 
Rather,  the  lack  of  copy  must  endure 
for  a  period  of  time  which  constitutes  a 
cessation  of  the  nonconforming  use  or 
an  abandonment  of  the  nonconforming 
use. 

Several  conunents  were  made  to  the 
effect  that  §  750.707(d)  (2)  should  be  re¬ 
vised  because  owners  of  small  signs 
should  have  the  same  right  to  cmnpen- 
sation  as  the  owners  of  larger  signs  with 
substantial  value.  “Substantial  value” 
should  have  no  bearing.  This  was  not  in¬ 
tended,  and  the  regulation  has  been 
revised  to  require  that  there  must  be 
existing  proi^rty  rights  in  the  sign  with¬ 
out  regard  to' value. 

Comments  were  meide  with  regard  to 
S  750.707(d)  (6)  that  the  exceptions  al¬ 
lowed  should  also  Include  acts  of  Ood 


as  they  too  constitute  events  beyond  the 
sign  owner’s  control.  No  change  has'  been 
made.  The  exertions  made  for  vandal¬ 
ism  and  other  criminal  or  tortious  acts 
were  due  solely  to  the  fact  that  the  High¬ 
way  Beautification  Act  of  1965,  Pub.  L. 
89-295,  October  22,  1965,  created  an  im¬ 
petus  for  imauthorized  persons  to  delib¬ 
erately  chop  down  or  vandalize  signs  as 
a  part  of  the  environmental  movement. 
Such  a  practice  is  not  condoned.  How¬ 
ever,  nonconforming  uses  are  terminated 
by  natural  attrition  in  the  normal 
course  of  events.  Thus,  a  nonconforming 
sign  destroyed  or  substantially  damaged 
by  an  act  of  C3od  is  terminated  because 
it  would  need  to  be  rebuilt  or  a  new  sign 
would  have  to  be  erected  in  its  place. 
New  signs,  or  substantially  new  signs, 
must  be  located  in  conforming  areas.  To 
allow  new  signs  to  be  erected  in  a  non- 
conforming  area  only  to  be  later  acquired 
by  the  State  would  unduly  burden  the 
taxpayers  with  an  unwarranted  cost. 

A  comment  stated  that  while  the  pro¬ 
visions  of  §  750.707  (d)  closely  follow  zon¬ 
ing  law  as  it  relates  to  nonconforming 
uses,  and  although  it  might  be  agreed 
that  zoning  law  should  be  applied  to  non- 
conforming  uses  which  are  allowed  to  re¬ 
main  indefinitely  in  commercial  or  in¬ 
dustrial  areas,  ^e  equity  or  legality  of 
applying  such  rules  to  nonconforming 
signs  scheduled  for  acquisition  is  open  to 
serious  question.  It  was  urgently  re¬ 
quested  that  the  regulations  differentiate 
^tween  nonconforming  signs  to  be  ac¬ 
quired,  and  nonconforming  signs  allowed 
to  remain  under  a  “grandfather  clause.” 
Further,  it  was  suggested  that  9  750.707 
(d)  be  changed  to  permit  alteration  or 
enlargement  of  a  nonconforming  sign  to 
be  acquired,  as  well  as  its  rebuilding  or 
reerection  if  damaged  or  destanyed  by 
forces  not  imder  the  owner’s  control. 

’The  foregoing  recommendations  were 
not  accepted.  All  nonconforming  signs 
must  be  treated  alike  under  police  power 
rules.  23  U.S.C.  131  calls  for  the  States 
to  exercise  their  police  power  in  con¬ 
trolling  signs,  with  compensation  pro¬ 
vided  for  those  signs  which  wlU  not  be 
allowed  to  remain,  on  the  pr^nise  that 
the  police  power  should  not  be  applied 
retroactively  to  deprive  an  owner  of  his 
nonconforming  use.  The  owner  has  a 
vested  right,  and  forced  removal  In  such 
cases  constitutes  a  taking  requiring  com¬ 
pensation.  ’Thus,  if  Federal  funds  are  not 
made  available  in  connection  with  this 
program,  nonconforming  signs  in  pro¬ 
hibited  areas  would  be  allowed  to  remain 
in  the  same  manner  as  “grandfathered” 
signs.  See  23  U.S.C.  131  (m).  Federal  law 
does  not  provide  compensation  prospec¬ 
tively  so  as  to  cover  new  sign  improve¬ 
ments  made  in  the  future,  nor  does  it 
render  once  existing  sign  sites  forever 
compensable  and  exempt  from  control. 

A  comment  suggested  that  the  regu¬ 
lation  be  revised  to  permit  enlarging  a 
nonconforming  sign  if  it  does  not  exceed 
State  law  or  regulation  limits.  Ihls  sug¬ 
gestion  was  not  adopted.  State  size  limits 
ai^ly  only  to  conforming  signs.  A  non¬ 
conforming  sign  must  remain  substan¬ 
tially  the  same  as  It  was  on  the  effective 


date  of  State  law  or  regulation,  or  its 
nonconforming  status  Is  terminated. 

A  comment  stated  that  the  section 
concerning  destruction  of  a  nonconform¬ 
ing  sign  was  ambiguous,  and  should  be 
clarified.  ’The  regulation  has  been  revise^ 
to  require  each  State  to  develw  criteria 
concerning  destruction,  and  that  such 
criteria  may  provide  that  a  sign  dam¬ 
aged  in  excess  of  a  certain  percentage  of 
its  replacement  cost  may  be  considered 
destroyed. 

Several  comments  recommended  that 
former  9  750.707(d)  (7)  (i)  be  revised  so 
that  where  new  content  is  not  put  on  a 
structure  within  an  established  pieriod  of 
time,  such  a  structure  would  not  be  al¬ 
lowed  to  remain  standing  indefinitely. 
The  regulation  has  been  revised,  and 
provides  that  each  State  shall  estaUish 
a  time  period,  after  expiration  which, 
such  signs  are  to  be  considered  aban¬ 
doned  or  voluntarily  discemtinued,  and 
subject  to  removal 

Section  750.707(d)  (6)  (11)  has  been  re¬ 
vised  pursuant  to  comment  to  make  it 
clear  that  the  rule  is  based  on  customary 
State  enforcement  practice  and  not  in¬ 
dustry  practice.  ’The  actual  time  limit  to 
be  impx>sed  is  left  to  the  States’  discre¬ 
tion  with  a  condition  if  it  exceeds  one 
year. 

9  750.708  Acceptance  of  State  Zoning 

One  comment  recommended  revision 
of  9  750.708(b),  because  it  could  be  in¬ 
terpreted  as  requiring  constant  review  of 
all  zoning  actions  whether  they  pertain 
to  outdoor  advertising  control  or  not, 
’The  recommendation  was  accepted. 

A  comment  recommended  deletion  of 
9  750.708(d)  because  it  is  covered  by 
9  750.708(b).  ’Dlls  recommendation  was 
not  accepted.  Section  750.708(b)  requires 
that  zoning  actions  must  be  taken  in  ac¬ 
cordance  with  basic  legislative  authority, 
and  that  certain  actions  are  not  recog¬ 
nized  as  zoning  for  outdoor  advertising 
control  purpxxses.  However,  9  750.708(d) 
makes  the  piolnt  that  zones,  such  as  agri¬ 
cultural  or  residential,  whl(^  p}ermlt  lim¬ 
ited  commercial  or  Industiial  activities 
incidental  to  the  primary  land  use,  are 
not  considered  commercial  or  Industrial 
zones  for  outdoor  advertising  control 
purpK>ses. 

Another  comment  recommended  dele¬ 
tion  of  9  750.708(d)  as  being  contrary  to 
23  U.S.C.  131.  This  recommendation  was 
not  accepted.  The  law  provides  signs  may 
be  allowed  In  commercial  and  Industrial 
zones.  Sections  750.708  (b)  and  (d)  are 
essential  to  assure  the  recognition  of  only 
bona  fide  commercial  and  industrial 
zones,  rather  than  rural  or  residential 
zoning  classifications  or  attempts  to  cir¬ 
cumvent  the  Intent  of  Congress. 

9  750.709  On-Property  or  On-Premise 
Advertising 

One  comment  recommended  the  dele¬ 
tion  of  this  section  in  its  entirety,  and 
amendng  9  750.705  by  adding  a  new  par¬ 
agraph  as  follows: 

“Assure  that  signs  erected  under  S  750.704 
(a)  (8)  are  In  fact  legitimate  on-property 
signs  and  not  outside  the  scope  of  23  UA  C. 
131.” 
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The  foregoing  recommendations  were 
not  accepted.  The  primary  purposes  of 
this  section  are  to  provide  for  general 
imiformity  of  implementation  in  the  sev¬ 
eral  States  and  to  curb  attempts  to  cir¬ 
cumvent  the  intent  of  the  law. 

A  comment  suggested  revision  of  this 
section  to  clarify  the  point  that  on-prop¬ 
erty  signs  are  subject  to.  regulation  only 
if  they  are  located  along  Interstate  high¬ 
ways  in  those  States  which  have  entered 
into  an  agreement  under  the  Federal- Aid 
Highway  Act  of  1958,  adding  section  131, 
TiUe  23,  U.S.C.,  Pub.  L.  85-767,  August 
27,  1958,  as  amended,  and  often  referred 
to  as  the  1958  Bonus  Program.  The  regu¬ 
lation  has  been  revised  in  accordance 
with  this  suggestion. 

In  addition  to  the  regulations  issued 
today,  the  Federal  Highway  Administra¬ 
tion  has  provided  its  field  personnel  non- 
regulatory  guidelines  designed  to  aid 
them  In  administering  the  Subpart  O, 
Part  750,  and  in  advising  the  States  on 
the  outdoor  advertising  control  program. 

The  first  part  of  these  guidelines  deals 
with  States  which  have  adopted  controls 
along  the  Interstate  System  pursuant  to 
the  1958  Bonus  Program.  The  present 
law,  while  permitting  no  further  expan¬ 
sion  of  the  program  to  other  States,  pre¬ 
serves  the  Bonus  payments  to  those 
States  which  had  adopted  such  controls 
before  June  30,  1965.  The  guidelines  ex¬ 
plain  the  relationship  between  the  pres¬ 
ent  law  and  1958  Bonus  Program. 

Bonus  payments  are  provided  in  ac¬ 
cordance  with  an  agreement  between  the 
State  and  the  United  States  Secretary  of 
Transportation  (or  his  predecessor,  the 
Secretary  of  Commerce).  The  Highway 
Beautification  Act  of  1965  (the  1965  Act) , 
as  amended,  and  the  regulations  Issued 
pursuant  to  it  have  substantially 
changed  control  requirements.  These  new 
req\ilrements  supersede  the  requirement 
of  the  Bonus  Agreements  where  the  new 
requirements  are  stricter.  In  order  to 
continue  to  receive  bonus  payments, 
however,  a  “bonus  State”  must  continue 
to  enforce  its  Bonus  Agreement.  The 
most  Important  aspects  of  the  dual  ccm- 
trol  requirements  are: 

(1)  The  Bonus  Program  applies  only 
to  the  Interstate  System. 

(2)  Bonus  Agreements  exempted  areas 
adjacent  to  an  Interstate  Highway  where 
any  part  of  the  right-of-way  for  the 
highway  was  acquired  before  July  1, 1956. 
Such  areas  are  often  called  “Cotton 
Areas.”  Cotton  areas  are  no  longer  ex¬ 
empted  and  must  be  effectively  con¬ 
trolled. 

(3)  The  Bonus  Agreements  also  ex¬ 
empted  areas  adjacent  to  an  Interstate 
Highway  traversing  a  commercial  or  in¬ 
dustrial  zone  located  within  the  boimd- 
aries  of  Incorporated  municipalities  as 
such  boundaries  existed  on  September 
21,  1959,  provided  such  areas  are  subject 
to  the  control  or  regulation  of  the  munic¬ 
ipality,  or  other  commercial  or  industrial 
areas  where  the  land  use  was  clearly 
established  by  State  law  as  commercial 
or  industrial  on  September  21, 1959.  Such 
areas  are  called  “Kerr  Areas.”  Under  the 
1965  Act,  signs  are  permitted  in  zoned 


and  imzoned  commercial  or  industrial 
areas  subject  to  a  size,  lighting  and  spac¬ 
ing  agreement  between  the  State  and  the 
Secretary.  The  Bonus  Agreement  is  con¬ 
trolling  with  respect  to  the  niunber  and 
size  of  commefcial  or  Industrial  zones 
or  areas  recognized,  but  signs  in  such 
zones  or  areas  are  subject  to  provisions 
of  the  size,  lighting,  and  spacing  agree¬ 
ments  made  pursuant  to  the  1965  Act. 

(4)  The  1958  Bonus  Agreement  Na¬ 
tional  Standards  permitted  four  classes 
of  signs  in  protected  areas.  See  Subpart 
A,  Part  750,  Chapter  I,  23  CFR.  These 
are  affected  as  follows; 

(a)  Class  1 — Directional  and  official 
signs  were  subject  to  regulation,  but  were 
not,  in  fact,  regulated  imder  the  1958 
National  Standards.  Signs  of  this  cate¬ 
gory  are  subject  to  National  Standards 
under  the  1965  Act  (Subpart  B,  Part  750, 
Chapter  I,  23  CFR)  and  therefore  these 
provisions  are  controlling. 

(b)  Class  2 — On-premise  (on -proper¬ 
ty)  signs  are  exempt  from  control  under 
the  1965  Beautification  Act,  but  are  sub¬ 
ject  to  control  imder  the  1958  Bonus 
Agreement  National  Standards.  How¬ 
ever,  the  1958  National  Standards  ex¬ 
clude  such  signs  from  control  if  they  are 
located  in  Cotton  or  Kerr  areas. 

(c)  Class  3 — Sighs  within  12  air-miles 
of  the  advertised  activity  are  not  per¬ 
mitted  unless  they  are  located  in  com¬ 
mercial  or  industrial  areas  or  qualify  as 
official  or  directional  signs  permitted  un¬ 
der  23  U.S.C.  131(c)  because  the  1965 
Act  does  not  permit  such  a  category. 

td)  Class  4— ^igns  in  the  specific  in¬ 
terest  of  the  traveling  public  are  not  per¬ 
mitted  unless  they  are  located  in  com¬ 
mercial  or  industrial  areas  or  qualify  as 
official  or  directional  signs  permitted 
under  23  U.S.C.  131(c)  because  the  1965 
Act  does  not  permit  such  a  category. 

(5)  On-premise  signs  located  more 
than  50  feet  from  the  advertised  activity 
are  subject  to  control  in  bopus  States  in 
accordance  with  Subpart  A,  Part  750, 
Chapter  1, 23  CFR. 

The  second  part  of  the  guidelines  deals 
with  the  destruction  of  trees  and  shrubs 
in  the  right-of-way  in  order  to  increase 
or  enhance  the  visibility  of  outdoor  ad¬ 
vertising  signs.  It  also  deals  with  in¬ 
stances  of  the  erection  or  maintenance 
of  signs  adjacent  to  Interstate  highways 
and  freewa3ns  by  unlawful  access. 

The  State  highway  department  is 
urged  to  take  all  legal  and  administra¬ 
tive  action  at  its  disposal  to  abate  these 
practices,  including  action  to  recover 
damages  to  landscaping,  sodding,  fences, 
and  other  appurtenances  to  the  highway. 
Additionally,  it  is  recommended  that  the 
States  consider  the  following  adminis¬ 
trative  remedies : 

(1)  Revocation  of  permits  for  any 
signs  so  involved; 

(2)  Denial  of  permits  for  signs  which 
can  only  be  erected  or  maintained  as  a 
practical  matter  from  the  highway  right- 
of-way  or  which  could  not  be  seen  from 
the  highway  due  to  existing  landscaping 
on  the  right-of-way; 

(3)  Certification  on  permits  or  licenses 
to  the  effect  that  the  sign  owner  will 
not  engage  in  these  practices ; 


(4)  Performance  bonds  in  permit  or 
licensing  procedures  to  guarantee  com¬ 
pliance;  and 

(5)  A  specific  pri^ibition  in  State  out¬ 
door  advertising  control  regulations. 

The  third  part  of  the  guidelines  sug¬ 
gests  the  type  of  factors  the  States 
might  consider  in  developing  the  criteria 
for  determining  when  a  sign  is  erected 
with  the  purpose  of  its  message  being 
read  from  the  main-traveled  way  of  an 
Interstate  or  primary  highway.  Such  cri¬ 
teria  are  required  by  §  750.705(g) .  These 
factors  are: 

(a)  Traffic  counts,  sign  angle  and  size, 
message  content,  physical  obstructions, 
and  similar  factors; 

(b)  Distance  from  the  controlled 
highway  in  relation  to  the  size  of  the 
sign; 

(c)  Exposure  time  (for  example, 
would  signs  permitting  glance  views  of 
a  few  seconds  on  highways  with  speed 
limits  of  55  miles  per  hour  be  deemed 
readable?)  and, 

(d)  The  sales  value  of  the  sign  at¬ 
tributable  to  advertising  circulation  on 
the  controlled  highway  under  the  cri¬ 
teria  of  an  independent  circulation  audit 
agency  where  such  is  available. 

The  fourth,  and  last,  part  of  the 
guidelines  suggests  measuring  tech¬ 
niques  which  the  States  may  wish  to 
adopt. 

The  regulations  here  published  will 
become  effective  on  the  9th  day  of  Sep¬ 
tember,  1975. 

Issued  on:  September  9,  1975. 

Norbert  T.  Tiemann, 
Federal  Highway  Administrator. 

Chapter  I  of  Title  23  is  amended  by 
adding  Part  750,  Subpart  G  as  follows: 
Subpart  G — Outdoor  Advertising  Control 

Sec. 

750.701  Purpose. 

750.702  Applicability. 

750.703  Definitions. 

750.704  Statutory  Requirements. 

750.705  Effective  Control. 

750.706  Sign  Control  In  Zoned  and  Un- 

zoned  Commercial  and  Indus¬ 
trial  Areas. 

750.707  Nonconforming  Signs. 

750.708  Acceptance  of  State  Zoning. 

750.709  On-Property  or  On-Premlse  Ad¬ 

vertising. 

750.710  Landmark  Signs. 

750.711  Structures  Which  Have  Never  Dis¬ 

played  Advertising  Material. 

750.712  Reclassification  of  Signs. 

750.713  Bonus  Provisions. 

Authority:  23  U.S.C.  131  and  315;  49  CPR 
1.48. 

Subpart  G — Outdoor  Advertising  Control 
§  750.701  Purpose. 

This  subpart  prescribes  the  Federal 
Highway  Administa'ation  (FHWA)  pol¬ 
icies  and  requirements  relating  to  the 
effective  control  of  outdoor  advertising 
under  23  U,S,C.  131.  The  purpose  of 
these  policies  and  requirements  is  to  as¬ 
sure  that  there  is  effective  State  con¬ 
trol  of  outdoor  advertising  in  areas  ad¬ 
jacent  to  Interstate  and  Federal-aid 
primary  highways.  Nothing  in  this  sub¬ 
part  shall  be  construed  to  prevent  a 
State  from  establishing  more  stringent 
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outdoor  advertising  control  require¬ 
ments  along  Interstate  and  Primary 
Systems  than  provided  herein. 

§  750.702  Applicability. 

The  provisions  of  this  subpart  are  ap¬ 
plicable  to  all  areas  adjacent  to  the 
Federal-aid  Interstate  and  Primary  Sys¬ 
tems,  including  toll  sections  thereof,  ex¬ 
cept  that  within  urban  areas,  these  provi¬ 
sions  apply  only  within  660  feet  of  the 
nearest  edge  of  the  right-of-way.  These 
provisions  apply  regardless  of  whether 
Federal  funds  participated  in  the  costs 
of  such  highways.  The  provisions  of  this 
subpart  do  not  apply  to  the  Federal-Aid 
Secondary  or  Urban  Highway  System. 

§  750.703  Definitions. 

The  terms  as  used  in  this  subpart  are 
defined  as  follows: 

(a)  Commercial  and  industrial  zones 
are  those  districts  established  by  the 
zoning  authorities  as  being  most  appro¬ 
priate  for  commerce.  Industry,  or  trade, 
regardless  of  how  labeled.  They  are  com¬ 
monly  categorized  as  commercial,  indus¬ 
trial,  business,  manufacturing,  highway 
service  or  highway  business  (when  these 
latter  are  Intended  for  highway-oriented 
business),  retail,  trade,  warehouse,  and 
similar  classifications. 

(b)  Erect  means  to  construct,  build, 
raise,  assemble,  place,  affix,  attach,  cre¬ 
ate,  paint,  draw,  or  in  any  other  way 
bring  into  being  or  establish. 

(c)  Federal-aid  Primary  Highway 
means  any  highway  on  the  system  desig¬ 
nated  pursuant  to  23  U.S.C.  103(b).  * 

(d)  Interstate  Highway  means  any 
highway  on  the  system  defined  in  and 
designated,  pursuant  to  23  U.S.C.  103(e) . 

(e)  Illegal  sign  means  one  which  was 
erected  or  maintained  in  violation  of 
State  law  or  local  law  or  ordinance. 

(f)  Lease  means  an  agreement,  li¬ 
cense,  permit,  or  easement,  oral  or  in 
writing,  by  which  possession  or  use  of 
land  or  interests  therein  is  given  for  a 
specified  purpose,  and  which  is  a  valid 
contract  imder  the  laws  of  a  State. 

(g)  Maintain  means  to  allow  to  exist. 

(h)  Main-traveled  way  means  the 
traveled  way  of  a  highway  on  which 
through  traffic  is  carried.  In  the  case  of 
a  divided  highway,  the  traveled  way  of 
each  of  the  separate  roadways  for  traffic 
in  opposite  directions  is  a  main-traveled 
way.  It  does  not  Include  such  facilities 
as  frontage  roads,  turning  roadways,  or 
parking  areas. 

(1)  Sign,  display  or  device,  hereinafter 
referred  to  as  “sign,”  means  an  outdoor 
advertising  sign,  light,  display,  device, 
figure,  painting,  drawing,  message,  plac¬ 
ard,  poster,  billboard,  or  other  thing 
which  is  designed.  Intended,  or  \ised  to 
advertise  or  Inform,  any  part  of  the 
advertising  or  informative  contents  of 
which  is  visible  from  any  place  on  the 
main-traveled  way  of  the  Interstate  or 
Primary  Systems,  whether  the  same  be 
permanent  or  portable  installation. 

(j)  State  law  means  a  State  consti¬ 
tutional  provision  or  statute,  or  an  or¬ 
dinance,  rule  or  regiUatlon  enacted  or 
adopted  by  a  State. 


(k)  Unzoned  area  means  an  area 
where  there  is  no  zoning  in  effect.  It  does 
not  include  areas  which  have  a  riiral 
zoning  classification  or  land  uses  estab¬ 
lished  by  zoning  variances  or  special 
exceptions. 

(l)  Unzoned  conunercial  or  industrial 
areas  are  unzoned  areas  actually  used 
for  commercial  or  industrial  purposes  as 
defined  in  the  agreements  made  between 
the  Secretary,  U.S.  Department  of 
Transportation  (Secretary),  and  each 
State  pursuant  to  23  U.S.C.  131(d). 

(m)  Urban  area  is  as  defined  in  23 
U.S.C.  101  (a). 

(n)  Visible  means  capable  of  being 
seen,  whether  or  not  readable,  without 
visual  aid  by  a  person  of  normal  visual 
acuity. 

§  750.704  Statutory  Requirements. 

(a)  23  U.S.C.  131  provides  that  signs 
adjacent  to  the  Interstate  and  Federal- 
aid  Primary  Systems  which  are  visible 
from  the  main-traveled  way  and  within 
660  feet  of  the  nearest  edge  of  the 
right-of-way,  and  those  additional  signs 
beyond  660  feet  outside  of  urban  areas 
which  are  visible  from  the  main- traveled 
way  and  erected  with  the  purpose  of  their 
message  being  read  from  such  main- 
traveled  way,  shall  be  limited  to  the 
following: 

(1)  Directional  and  official  signs  and 
notice  which  shall  conform  to  national 
standards  promulgated  by  the  Secretary 
in  Subpart  B,  Part  750,  Chapter  I,  23 
CFR,  National  Standards  for  Directional 
and  Official  Signs; 

(2)  Signs  advertising  the  sale  or  lease 
of  property  upon  which  they  are  located; 

(3)  Signs  advertising  activities  con¬ 
ducted  on  the  property  on  which  they  are 
located; 

(4)  Signs  within  660  feet  of  the  near¬ 
est  edge  of  the  right-of-way  within  areas 
adjacent  to  the  Interstate  and  Federal- 
aid  Primary  Systems  which  are  zoned 
industrial  or  commercial  under  the  au¬ 
thority  of  State  law; 

(5)  Signs  within  660  feet  of  the  near¬ 
est  edge  of  the  right-of-way  within  areas 
adjacent  to  the  Interstate  and  Federal- 
aid  Primary  Systems  which  are  unzoned 
commercial  or  industrial  areas,  which 
areas  are  determined  by  agreement  be¬ 
tween  the  State  and  the  Secretary;  and 

(6)  Signs  lawfully  in  existence  on  Oc¬ 
tober  22,  1965,  which  are  determined 
to  be  landmark  signs. 

(b)  23  U.S.C.  131(d)  provides  that 
signs  In  §  750.704(a)  (4)  and  (5)  must 
comply  with  size,  lighting,  and  spacing 
requirements,  to  be  determined  by  agree¬ 
ment  between  the  State  and  the  Sec¬ 
retary. 

(c)  23  U.S.C.  131  does  not  permit  signs 
to  be  located  within  zoned  or  imzoned 
commercial  or  Industrial  areas  beyond 
660  feet  of  the  right-of-way  adjacent  to 
the  Interstate  or  Federal-aid  Primary 
System,  outside  of  urban  areas. 

(d)  23  UB.C.  131  provides  that  signs 
not  permitted  imder  §  750.704  of  this 
regulation  must  be  removed  by  the  State. 


§750.705  EfTeclive  Control. 

In  order  to  provide  effective  control  of 
outdoor  advertising,  the  State  must: 

(a)  Prohibit  the  erection  of  new  signs 
other  than  those  which  fall  under  §  750.- 
704(a)  (1)  through  (6) ; 

(b)  Assure  that  signs  erected  tmder 
§  750.704(a)  (4)  and  (5)  comply,  at  a 
minimum,  with  size,  lighting,  and  spac¬ 
ing  criteria  contained  in  the  agreement 
between  the  Secretary  and  the  State; 

(c)  Assure  that  signs  erected  under 
§  1750.704(a)  (1)  comply  with  the  na¬ 
tional  standards  contained  in  Subpart  B, 
Part  750,  CThapter  I,  23  CFR; 

(d)  Remove  illegal  signs  expediti¬ 
ously; 

(e)  Remove  nonconforming  signs  with 
just  compensation  within  the  time  period 
set  by  23  U.S.C.  131  (Subpart  D,  Part 
750,  Chapter  L  23  CFR,  sets  forth  poli¬ 
cies  for  the  acqidsltion  and  compensa¬ 
tion  for  such  signs) ; 

(f)  Assure  that  signs  erected  imder 
S  750.704(a)  (6)  comply  with  §750.710, 
Landmark  Signs,  if  landmark  signs  are 
allowed; 

(g)  Establish  criteria  for  determining 
which  signs  have  been  erected  with  the 
purpose  of  their  message  being  read  from 
the  main-traveled  way  of  an  Int^tate 
or  primary  highway,  except  where  State 
law  makes  such  criteria  unnecessary. 
Where  a  sign  is  erected  with  the  purpose 
of  its  message  being  read  from  two  or 
more  highways,  one  or  more  of  which  Is  a 
controlled  highway,  the  more  stringent 
of  applicable  control  requirements  wiU 
apply; 

(h)  Develop  laws,  regulations,  and 
procedures  to  accomplish  the  require¬ 
ments  of  this  subpart; 

(1)  Establish  enforcement  procedures 
sufficient  to  discover  Illegal^  erected  or 
maintained  signs  shortly  alter  such  oc¬ 
currence  and  cause  their  prompt  re¬ 
moval;  and 

(j)  Submit  regulations  and  enforce¬ 
ment  procedures  to  FHWA  for  approval. 

§  750.706  Sign  Control  in  Zoned  and 
Unzoned  Commercial  and  Industrial 
Areas. 

The  following  requirements  apply  to 
signs  located  in  zoned  and  unzon^  com¬ 
mercial  and  industrial  areas  within  660 
feet  of  the  nearest  edge  of  the  right-of- 
way  adjacent  to  the  Interstate  and  Fed¬ 
eral-aid  primary  highways. 

(a)  The  State  by  law  or  regulation 
shall,  in  conformity  with  Its  agreement 
with  the  Secretary,  set  criteria  for  size, 
lighting,  and  si>acing  of  outdoor  adver¬ 
tising  signs  located  in  c<xnmerclal  or 
industrial  zoned  or  unzoned  areas,  as  de¬ 
fined  in  the  agreement,  adjacent  to  In¬ 
terstate  and  Federal-aid  primary  high¬ 
ways.  If  the  agreement  between  the  Sec¬ 
retary  and  the  State  Includes  a  grand¬ 
father  clause,  the  criteria  for  size,  light¬ 
ing,  and  spacing  will  govern  only  those 
signs  erected  subsequent  to  the  date  spec¬ 
ified  In  the  agreement.  The  States  may 
adopt  more  restrictive  criteria  than  8u*e 
presently  contained  In  agreements  with 
the  Secretary. 
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(b)  Agreement  criteria  which  permit 
multiple  sign  structures  to  be  considered 
as  <me  sign  for  spacing  purposes  must 
limit  multiple  sign  structures  to  signs 
which  are  physically  contiguous,  or  con¬ 
nected  by  the  same  structure  or  cross¬ 
bracing,  or  located  not  more  than  15  feet 
apart  at  their  nearest  point  in  the  case 
of  back-to-back  or  “V"  type  signs. 

(c)  Where  the  agreement  and  State 
law  permits  control  by  local  zoning  au¬ 
thorities,  these  controls  may  govern  in 
lieu  of  the  size,  lighting,  and  spacing 
controls  set  forth  in  the  agreement,  sub¬ 
ject  to  the  following; 

(1)  The  local  zoning  authority’s  con¬ 
trols  must  include  the  regulation  of  size, 
of  lighting,  and  of  spacing  of  outdoor  ad¬ 
vertising  signs,  in  all  commercial  and  in¬ 
dustrial  zones. 

(2)  The  regulations  established  by 
local  zoning  authority  may  be  either 
more  restrictive  or  less  restrictive  than 
the  criteria  contained  in  the  agreement, 
unless  State  law  or  regulations  require 
equivalent  or  more  restrictive  local  con¬ 
trols. 

(3)  If  the  zoning  authority  has  been 
delegated  extraterritorial  jurisdiction 
under  State  law.  and  exercises  control  of 
outdoor  advertising  in  commercial  and 
Industrial  z<mes  within  this  extraterri- 
tmdal  jpriidictlen,  ceatrol  the  zoning 
authez^  bm^  be  accepted  in  lieu  of 
agreemetat  ooutrtis  in  sueh  areas. 

(4)  The  State  shall  notify  the  FHWA 
in  writing  of  those  zoning  jiirisdictlons 
wherein  local  control  applies.  It  wdll  not 
be  necessary  to  furnish  a  copy  of  the 
zoning  ordinance.  The  State  ^all  perl- 
odieally  assure  itself  that  the  size,  light¬ 
ing,  and  spacing  control  provisions  of 
zoning  ordinances  accepted  imder  this 
section  are  actually  being  enforced  by  the 
local  authorities. 

(5)  Nothing  contained  herein  shall  re¬ 
lieve  the  State  of  the  responsibility  of 
limiting  signs  within  controlled  areas  to 
commercial  and  Industrial  zones. 

§  750.707  Nonconforming  Signs. 

(a)  General.  The  provisions  of  §  750.- 
707  am^ly  to  nonconforming  signs  which 
must  be  removed  under  State  laws  and 
regulations  impl^nentlng  23  U.S.C.  131. 
These  provisions  also  apply  to  noncon¬ 
forming  signs  located  in  commercial  and 
industrial  areas  within  660  feet  of  the 
nearest  edge  of  the  right-of-way  which 
come  under  the  so-called  grandfather 
clause  contained  in  State-Federal  £«ree- 
ments.  These  provisions  do  not  apply  to 
conforming  signs  regardless  of  when  or 
where  they  are  erected. 

(b)  Nonconforming  Signs.  A  noncon¬ 
forming  sign  is  a  sign  which  was  law¬ 
fully  erected  but  does  not  comply  with 
the  provisions  of  State  law  or  State  reg¬ 
ulations  passed  at  a  later  date  or  later 
fails  to  conu>ly  with  State  law  or  State 
regulations  due  to  changed  ctmditions. 

,  Changed  condlticms  Include,  for  example, 
signs  lawrfuUy  in  existence  in  commercial 
areas  which  at  a  later  date  become  non¬ 
commercial,  or  signs  lawfully  erected  on 
a  secondary  highway  later  classified  as 
a  primary  highway. 


(c)  Grandfather  Clause.  At  Uie  option 
of  the  State,  the  agreement  may  contain 
a  grandfather  clause  under  which  cri¬ 
teria  relative  to  size,  lighting,  and  spac¬ 
ing  of  signs  in  zoned  and  imzoned  com¬ 
mercial  and  industrial  areas  within  660 
feet  of  the  nearest  edge  of  the  right-of- 
way  apply  only  to  new  signs  to  be  erected 
after  the  date  specified  in  the  agree¬ 
ment.  Any  sign  lawfully  in  existence  in 
a  commercial  or  industrial  area  on  such 
date  may  remain  even  though  it  may  not 
comply  with  the  size,  lighting,  or  spacing 
criteria.  This  clause  only  allows  an  in¬ 
dividual  sign  at  its  particular  location  for 
the  duration  of  its  normal  life  subject 
to  customary  maintenance.  Preexisting 
signs  covered  by  a  grandfather  clause, 
which  do  not  comply  with  the  agreement 
criteria  have  the  status  of  nonconform¬ 
ing  signs. 

(d)  Maintenance  and  Continuance.  In 
order  to  maintain  and  continue  a  non- 
conforming  sign,  the  following  conditions 
apply; 

(1)  The  sign  must  have  been  actually 
in  existence  at  the  time  the  applicable 
State  law  or  regulations  became  effective 
as  distinguished  from  a  contemplated  use 
such  as  a  lease  or  agreement  with  the 
property  owner.  There  are  two  exceptions 
to  actual  existence  as  follows; 

(1)  Where  a  permit  or  similar  specific 
State  eovfWMneatal  aoMea  was  granted 
for  the  CMUfeMMlIea  «f  a  sign  prior  to 
the  effective  dMte  of  tike  State  law  or  reg¬ 
ulations  and  the  sign  owner  acted  in  good 
faith  and  expended  s\uns  in  rehance 
thereon.  This  exception  shall  not  apply 
in  instances  where  large  numbers  of  per¬ 
mits  were  applied  for  and  Issued  to  a 
single  sign  owner,  obviously  in  anticipa¬ 
tion  of  the  passage  of  a  State  control  law. 

(ii)  Where  the  State  outdoor  adver¬ 
tising  ^contrc^  law  or  the  Federal-State 
agreement  provides  that  signs  in  com¬ 
mercial  and  Industrial  areas  may  be 
erected  within  six  (6)  months  after  the 
effective  date  of  the  law  or  agreement 
provided  a  lease  dated  prior  to  such  effec¬ 
tive  date  was  filed  with  the  State  and 
recorded  wdthin  thirty  (30)  days  follow¬ 
ing  such  effective  date. 

(2)  There  must  be  existing  property 
rights  in  the  sign  affected  by  tiie  State 
law  or  regulations.  For  examine,  paper 
signs  nailed  to  trees,  abandoned  signs 
and  the  like  are  not  protected. 

(3)  The  sign  may  be  sold,  leased,  or 
otherwise  transferred  without  affecting 
its  status,  but  its  locatimi  may  not  be 
changed.  A  nonconforming  sign  removed 
as  a  result  of  a  right-of-way  taking  or 
fiH-  any  other  reason  may  be  relocated  to 
a  conforming  area  but  cannot  be  re¬ 
established  at  a  new'  location  as  a  non- 
conforming  use. 

(4)  The  sign  must  have  been  lawful 
on  the  effective  date  of  the  State  law  or 
regulatkms,  and  must  continue  to  be 
lawfully  maintained. 

(5)  ITie  sign  must  remain  substan¬ 
tially  the  same  as  it  was  on  the  effective 
date  of  the  State  law  or  regulations.  Rea¬ 
sonable  repair  and  maintenance  of  the 
sign.  Including  a  change  of  advertising 
message,  is  not  a  change  which  would 


terminate  nwiconforming  rights.  Each 
State  shall  develop  its  own  criteria  to  de¬ 
termine  when  customary  maintenance 
ceases  and  a  substantial  change  has  oc¬ 
curred  which  would  terminate  noncon¬ 
forming  rights. 

(6)  The  sign  may  continue  as  long  as 
it  is  not  destro3red,  abandoned,  or  dis¬ 
continued.  If  permitted  by  State  law  and 
reerected  in  kind,  exception  may  be  made 
for  signs  destroyed  due  to  vandalism  and 
other  criminal  or  tortious  acts. 

(i)  Each  State  shall  develop  criteria  to 
define  destruction,  abandonment  and 
discontinuance.  Tl^e  criteria  may  pro¬ 
vide  that  a  sign  which  for  a  designated 
period  of  time  has  obsolete  advertising 
matter  or  is  without  advertising  matter 
or  is  in  need  of  substantial  repair  may 
constitute  abandonment  or  discontinu¬ 
ance.  Similarly,  a  sign  damaged  in  excess 
of  a  certain  percentage  of  its  replacement 
cost  may  be  considered  destroyed. 

(li)  Where  an  existing  nonconforming 
sign  ceases  to  display  advertising  matter, 
a  reasonable  period  of  time  to  replace 
advertising  content  must  be  established 
by  each  State.  Where  new  content  is  not 
put  on  a  structure  within  the  established 
period,  the  use  of  the  structure  as  a  non- 
conforming  outdoor  advertising  sign  is 
terminated  and  shall  constitute  an  aban¬ 
donment  or  discoxttinuanee.  Where  a 
State  establishes  a  period  ^  more  than 
one  (1)  year  as  a  reasonable  period  for 
change  of  message,  it  shall  Justify  that 
p^od  as  a  customary  etfforcement  prac¬ 
tice  within  the  State.  This  established 
period  may  be  waived  for  an  involimtary 
discontinuance  such  as  the  closing  of  a 
highway  for  repair  In  front  of  the  sign. 

(e)  Just  Compensation.  The  States  are 
required  to  pay  just  compensation  for 
the  removal  of  nonconforming  lawfully 
existing  signs  in  accordance  with  the 
terms  of  23  U.S.C.  131  and  the  provisions 
of  Suln?art  D,  Part  750,  Chapter  I,  23 
CFR.  The  conditions  which  establish  a 
right  to  maintain  a  nonconforming  sign 
and  therefore  the  rigHt  to  compensation 
must  pertain  at  the  time  it  is  acquired 
or  removed. 

§  750.708  Acceptance  of  State  Zoning. 

(a)  23  UJ5.C.  131(d)  provides  that 
signs  “may  be  erected  and  maintained 
■within  660  feet  of  the  nearest  edge  of  the 
right-of-way  within  areas  . . .  which  are 
zoned  Industrisd  or  commercial  under 
authority  of  State  law.”  Section  131(d) 
further  provides,  "TTie  States  shall  have 
full  authority  under  their  own  zoning 
laws  to  zone  areas  for  conunercial  or  in¬ 
dustrial  purposes,  and  the  actions  of  the 
States  in  this  regard  will  be  accepted 
for  the  purposes  of  this  Act." 

(b)  State  and  local  zoning  actions 
must  be  taken  pursuant  to  the  State’s 
zoning  enabling  statute  or  constitutional 
authority  and  in  accordance  therewith. 
Action  which  is  not  a  part, of  compre¬ 
hensive  zoning  and  is  created  primarily 
to  permit  outdoor  advertising  structures, 
is  not  recognized  as  zoning  for  outdoor 
advertising  control  purposes. 

(c)  Where  a  \mlt  of  government  has 
not  zoned  in  accordance  with  statutory 
authority  or  is  not  authorized  to  zone. 
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the  definition  of  an  unzoned  commercial 
or  industrial  area  in  the  State-Federal 
agreement  will  apply  within  that  po¬ 
litical  subdivision  or  area. 

(d)  A  zone  in  which  limited  com¬ 
mercial  or  industrial  activities  are  per¬ 
mitted  as  an  incident  to  other  primary 
land  uses  is  not  considered  to  be  a  com¬ 
mercial  or  industrial  zone  for  outdoor 
advertising  control  piurposes. 

§  750.709  On-Property  or  On-Premise 
Advertising. 

(a)  A  sign  which  consists  solely  of  the 
name  of  the  establishment  or  which 
identifies  the  establishment’s  principal 
or  accessory  products  or  services  offered 
on  the  property  is  an  on-property  sign. 

(b)  When  a  sign  consists  principally 
of  brand  name  or  trade  name  advertising 
and  the  product  or  service  advertised  is 
only  incidental  to  the  principal  activity, 
or  if  it  brings  rental  Income  to  the  prop¬ 
erty  owner,  it  shall  be  considered  the 
business  of  outdoor  advertising  and  not 
an  on-property  sign. 

(c)  A  sale  or  lease  sign  which  also  ad¬ 
vertises  any  product  or  service  not  con¬ 
ducted  upon  and  unrelated  to  the  busi¬ 
ness  or  selling  or  leasing  the  land  on 
which  the  sign  is  located  is  not  an  on- 
property  sign. 

(d)  Signs  are  exempt  from  control  un¬ 
der  23  U.S.C.  131  if  they  solely  adver¬ 
tise  the  sale  or  lease  of  property  on  which 
they  are  located  or  advertise  activities 
conducted  on  the  property  on  which  they 
are  located.  These  signs  are  subject  to 
regulation  (Subpart  A,  Part  750,  Chap¬ 
ter  1, 23  CFR)  in  those  States  which  have 
executed  a  bonus  agreement,  23  U.S.C. 
131  (J).  State  laws  or  regulations  shall 
contain  criteria  for  determining  exemp¬ 
tions.  These  criteria  may  include: 


(1)  A^  property  test  for  determining 
whether  a  sign  is  located  on  the  same 
property  as  the  activity  or  property  ad¬ 
vertised;  and 

(2)  A  purpose  test  for  determining 
whether  a  sign  has  as  its  sole  pm^iose  the 
identification  of  the  activity  located  on 
the  property  or  its  products  or  services, 
or  the  sale  or  lease  of  the  property  on 
which  the  sign  is  located. 

(3)  The  criteria  must  be  sufiSciently 
specific  to  curb  attempts  to  improperly 
qualify  outdoor  advertising  as  “on-prop- 
erty”  signs,  such  as  signs  on  narrow  strips 
of  land  cwitiguous  to  the  advertised  ac¬ 
tivity  when  the  purpose  is  clearly  to  cir- 
ciunvent  23  U.S.C.  131. 

§  750.710  Landmark  Signs. 

(a)  23  U.S.C.  131(c)  permits  the  exist¬ 
ence  of  signs  lawfully  in  existence  on 
October  22,  1965,  determined  by  the 
State,  subject  to  the  approval  of  the  Sec¬ 
retary,  to  be  landmark  signs,  Including 
signs  on  farm  structures  or  natmul  sm- 
faces,  of  historic  or  artistic  significance, 
the  preservation  of  v/hich  Is  consistent 
with  the  purpose  of  23  U.S.C.  131. 

(b)  States  electing  to  permit  land¬ 
mark  signs  under  23  U.S.C.  131(c)  shall 
submit  a  one-time  list  to  the  Federal 
Highway  Administration  for  approval. 
The  list  should  identify  each  sign  as 
being  in  the  original  1966  inventory.  In 
the  event  a  sign  was  cxnitted  in  the  1966 
inventory,  the  State  may  submit  other 
evidence  to  support  a  determination  that 
the  sign  was  in  existence  on  October  22, 
1965. 

(c)  Reasonable  maintenance,  repair, 
and  restoration  of  a  landmark  sign  is 
permitted.  Substantial  change  in  size. 


lighting,  or  message  content  will  ter¬ 
minate  its  exempt  status. 

§  750.71*1  Structures  Which  Have  Never 
Displayed  Advertising  Material. 

Structures,  including  poles,  which  have 
never  displayed  advertising  or  informa¬ 
tive  content  are  subject  to  control  or 
removal  when  advertising  content  visible 
from  the  main-traveled  way  is  added  or 
affixed.  When  this  is  done,  an  “outdoor 
advertising  sign”  has  then  been  erected 
which  must  comply  with  the  State  law 
in  effect  on  that  date. 

§  750.712  Reclassification  of  Signs. 

Any  sign  lawfully  erected  after  the  ef¬ 
fective  date  of  a  State  outdoor  adver¬ 
tising  control  law  which  is  reclassified 
from  legal-conforming  to  nonconform¬ 
ing  and  subject  to  removal  under  revised 
State  statutes  or  regulations  and  policy 
pursuant  to  this  regulation  is  eligible  for 
Federal  participation  in  just  compensa¬ 
tion  payments  and  other  eligible  costs. 

§  750.713  Bonus  Provisions. 

23  U.S.C.  131  (j)  specifically  provides 
that  any  State  which  had  entered  into  a 
bonus  agreement  before  June  30,  1965, 
will  be  entitled  to  remain  eligible  to  re¬ 
ceive  bonus  payments  provided  It  con¬ 
tinues  to  carry  out  its  lx>nus  agreement. 
Bonus  States  are  not  exempt  from  the 
other  provisions  of  23  U.S.C.  131.  If  a 
State  elects  to  comply  with  both  pro¬ 
grams,  it  must  extend  controls  to  the 
Primary  System,  and  continue  to  carry 
out  its  bonus  agreement  along  the  In¬ 
terstate  System  except  where  23  U.S.C. 
131,  as  amended.  Imposes  more  stringent 
requirements. 
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